
 

 

 

 

 

 

 

 

March 1, 2013 

 

 

U.S. Commission on Civil Rights 

1331 Pennsylvania Avenue, NW Suite 1150 

Washington, DC  20425 

 

 

Dear Members of the Commission: 

 

Thank you for the chance to testify before you today.  I am an associate professor 

at St. John’s University School of Law.  My work focuses on constitutional law, 

criminal law, and the law of religious liberty. 

 

The subject of our panel concerns the conflict of anti-discrimination norms and 

civil rights, and the specific civil right of our collective focus is the right of religious 

liberty.  My prepared remarks divide into two parts.1 

   

The first part considers the importance of studying and, to some extent, 

preserving the conflicts that we are considering.  The wish to resolve a conflict 

sometimes can mask the depth and complexity of the conflict.  Even more than this, 

an overeager desire to resolve a conflict can obscure the possibility that conflicts are 

part of every person’s experience, and, perhaps more controversially, that justice 

often does not consist of any sort of large-scale harmonious solution or consensus 

either within an individual or within a polity.   

 

The second part reflects on the ways in which our law attempts to negotiate 

around one specific type of conflict between non-discrimination norms and the right 

of religious liberty in the doctrine of the ministerial exception, which was recently 

recognized by the United States Supreme Court in Hosanna-Tabor Evangelical 

Lutheran Church and School v. EEOC.2 

 

 

                                                 
1 Portions of this testimony are drawn from MARC O. DEGIROLAMI, THE TRAGEDY OF RELIGIOUS 

FREEDOM (Harvard University Press, forthcoming 2013). 

 
2 Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC, 132 S.Ct. 694 (2012). 
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Conflict 

 

We are asked to consider certain types of conflicts—conflicts between and among 

rights.  Underlying each of these rights are multiple values.  The right of religious 

liberty includes within it the conventional values of liberty, autonomy, and equality, 

but also less conventional values like piety, asceticism, charity, devotion, self-

control, fidelity, temperance, patience, and obedience.  These are only some of the 

values that religious liberty can help a person or an institution to achieve, and 

therefore only some of the reasons that we should want to protect it as a right.  It is 

not possible to understand what is valuable about religious liberty without also, as 

Catholic University of America President John Garvey has put it, thinking about 

what religious liberty is valuable for.3 

 

But the values that underwrite the right of religious liberty can and often do 

intersect and compete with others that obtain in the particular social, political, and 

legal culture.  Values against unjust discrimination are one such set.  And conflicts 

arise whenever these various values of religious liberty clash with other values, so 

that a decision must be made in favor of some and against others. 

 

Conflicts can occur not only among different types of values, as when a religious 

organization’s autonomy conflicts with the state’s interest in a certain conception of 

equality, public welfare, or health, but also among different values of the same type, 

as when a religious organization’s conception of equality conflicts with the 

conception of equality contained in, for example, the Americans With Disabilities 

Act (ADA)4 or Title VII of the Civil Rights Act.5  We might be able to reach 

consensus in the abstract that equal treatment means the absence of unjust 

discrimination, but what counts as unjust discrimination is open to an array of 

conflicting interpretations, underwritten by conflicting values.6 

 

It is not the burden of constitutional law conclusively to resolve these conflicts.7  

That is because the state of being in conflict—the condition of experiencing and 

living within these kinds of conflicts—is often the best approximation of justice of 

which we are capable.  Conflicts are not great evils to be hidden from or dodged.  In 

                                                 
3 JOHN H. GARVEY, WHAT ARE FREEDOMS FOR? (Harvard University Press, 1996). 

 
4 42 U.S.C. § 12101 et seq. (1990). 

 
5 42 U.S.C. § 2000e et seq. (1964). 
 
6 See Marc O. DeGirolami, The Problem of Religious Learning, 49 B.C. L. REV. 1213 (2008). 

 
7 There are salient differences between judicially imposed constitutional resolutions and legislative 

compromises.  Legislation—for example, the Religious Freedom Restoration Act and its state 

analogues, as well as the Religious Land Use and Institutionalized Persons Act—reflects political 

compromise in ways that constitutional law cannot.  Moreover, legislative compromises can be 

amended or repealed if the balances that they achieve are subsequently felt not to reflect an 

appropriate equilibrium as between values.   
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fact, as the philosopher Stuart Hampshire once said: “Conflict is perpetual.  Why 

then should be deceived?”8  Conflict is an essential and deep feature of our society—

both unavoidable and actually desirable, since its source is our different 

backgrounds, different outlooks, and different memories.  And the most plausible 

interpretations of our legal traditions—including our constitutional traditions—

have acknowledged that we want multiple and conflicting goods from our laws.  As 

Justice Souter put it a few years ago:  

 
[T]he Constitution contains values that may well exist in tension with each 

other, not in harmony . . . . The explicit terms of the Constitution . . . can create a 

conflict of approved values, and the explicit terms of the Constitution do not 

resolve that conflict when it arises . . . . A choice may have to be made, not 

because the language is vague but because the Constitution embodies the desire 

of the American people, like most people, to have things both ways.  We want 

order and security, and we want liberty.  And we want not only liberty but 

equality as well.  These paired desires of ours clash, and when they do a court is 

forced to choose between them, between one constitutional good and another 

one.9  

 

It is true, and everyone agrees that it is true, that when there are certain 

particularly powerful interests at stake—interests in protecting the weak from 

physical harm and abuse, for example—those interests should always trump any 

countervailing interest.  But most conflicts between religious liberty and 

nondiscrimination norms are not of this extreme character and should not be 

analogized to the most extreme circumstances.  Likewise, nothing that I have said 

about the justice of conflict negates the importance of compromise, particularly 

legislative compromise.  But compromise does not mean harmony, or the absence of 

tension.  A good compromise is one where the tension between conflicting forces and 

impulses remains, even after the compromise, perceptible and vivid.  Because of the 

nature of conflict as constitutive of our lives, it is probable that our own lives could 

be characterized as a series of compromises between competing values.  Much the 

same may be said of the institutions of civil society, very much including our legal 

institutions. 

 

 

The Ministerial Exception 

 

In light of the clash of values I have described, one may well wonder how a court 

is to proceed in negotiating these clashes as a matter of constitutional adjudication.  

No matter how important preserving conflict may be, adjudication requires the 

termination of a specific dispute, and so it is necessary to consider what courts 

ought to say in carrying out their obligations. 

                                                 
 
8 STUART HAMPSHIRE, JUSTICE IS CONFLICT (Princeton University Press, 1999). 

 
9 David H. Souter, Harvard Commencement Address, HARVARD GAZETTE (May 27, 2010), available at 

http://news.harvard.edu/gazette/story/2010/05/text-of-justice-david-souters-speech/   

http://news.harvard.edu/gazette/story/2010/05/text-of-justice-david-souters-speech/
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 The best way forward for courts—the way that permits them to preserve as 

much of an existing conflict between religious liberty and non-discrimination norms 

as possible while fulfilling the duties of their office—is to decide cases narrowly and 

with close attention both to our historical traditions and to the factual particulars 

that shape each specific dispute.  In these types of cases, courts should avoid issuing 

decisions that imprint a single value or class of values (whether, for example, those 

of religious liberty or of nondiscrimination) as categorically superior to other values.  

Decisions that are informed by historical compromises and our national traditions, 

and that reflect careful consideration of factual particulars, are preferable to those 

which proceed by reference to the all-out vindication of an abstract value, such as 

liberty, equality, neutrality, non-discrimination, or the separation of church and 

state, at the expense of all other goods. 

 

It is a fortuity that the Supreme Court’s most recent, unanimous, religious 

liberty case, Hosanna-Tabor Evangelical Lutheran Church and School v. EEOC, 

reflects just this approach to adjudication.  As the Commission Members are aware, 

Hosanna-Tabor involved the issues of the existence and scope of the ministerial 

exception, a doctrine which recognizes that in certain contexts, the state’s interest 

in enforcing its nondiscrimination norms must be qualified by a religious 

institution’s interest in retaining control over employment decisions involving its 

ministerial employees.  The Court concluded that the Hosanna-Tabor Evangelical 

Lutheran Church and School had the right to make employment decisions as to a 

“called teacher” in its employ, Cheryl Perich, who had sued the church pursuant to 

the ADA.  Yet just as important as the Court’s recognition of the doctrine of the 

ministerial exception in Hosanna-Tabor was its methodology.   

 

The Court began by giving serious consideration to the history of “[c]ontroversy 

between church and state over religious offices” stretching back to the medieval 

period.  It concluded that this history formed an important part of the foundation 

for religious liberty in the United States, especially the idea of church-state 

separation as properly understood10—a concept which at its source has far more to 

do with recognizing distinct realms of temporal and spiritual authority than with 

the civic acknowledgement of religion in the public square.  That history explains 

the source of the American commitment both to free exercise and disestablishment. 

And it uncovers a fact often hidden to the modern mind: church-state independence 

was first sought by religious, not secular, institutions.  The Court rightly rejected 

the view advanced by both the federal government and certain of its academic 

supporters that this history should be ignored or marginalized, and that religious 

liberty should simply be subsumed within and reduced to the very different doctrine 

of freedom of association.11  Instead, the Court properly relied on both our 

                                                 
10 Hosanna-Tabor, 132 S.Ct. at 702-03. 

   
11 Id. at 706, 709 (calling “untenable” and “extreme” the government’s position that under the First 

Amendment it makes no difference whether a court deals with “the Lutheran Church, a labor union, 

or a social club”). 
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distinctive tradition of religious liberty and the consensus view of the Circuit Courts 

of Appeals that the ministerial exception exists and is grounded in the First 

Amendment.12   

 

In determining the scope of the ministerial exception, however, the Court was 

circumspect, approaching its task narrowly and incrementally: 

 
We are reluctant . . . to adopt a rigid formula for deciding when an employee 

qualifies as a minister.  It is enough for us to conclude, in this our first case 

involving the ministerial exception, that the exception covers Perich, given all 

the circumstances of her employment.13 

 

What is important in these lines and what is reflected in the balance of the opinion 

is a highly particularized set of questions about the nature and function of the 

plaintiff’s duties—a suite of fact-specific inquiries—without reliance on any one of 

those inquiries as of itself controlling.  The Court signaled that it will depend on 

this method, rather than any categorical rule or master value, to fashion the 

doctrine of the ministerial exception over time.  And though its analysis was not 

ideal in certain respects,14 the Court rightly recognized that on balance, in light of 

what both Perich and the church understood and expected from the position, 

Perich’s job responsibilities were sufficiently ministerial that she should come 

within the compass of the rule.   

 

Yet the Court refused to extend that holding any more than necessary.  It 

declined to opine on other kinds of law suits and other types of positions.15  And it 

did not adopt the view that churches have unbridled discretion to define any job as 

“ministerial” thereby to circumvent the state’s laws.  That, too, was proper, 

inasmuch as the fact that a religious institution is involved in this type of conflict 

does not diminish, let alone erase, the state’s—or Perich’s own—interest in 

                                                 
 
12 Id. at 707. 

 
13 Id.  
 
14 For example, the nature of the remedy sought—whether money damages or reinstatement—might 

make a greater difference than the Court acknowledged.  See id. at 709.  Furthermore, the discussion 

of free exercise doctrine was less than fully persuasive in distinguishing the unduly parsimonious 

rule applicable to individuals.  See id. at 706-07; Employment Division v. Smith, 494 U.S. 872 (1990).  

   
15 Hosanna-Tabor, 132 S.Ct. at 710 (“There will be time enough to address the applicability to the 

exception to other circumstances if and when they arise.”).  State and federal courts have already 

begun to confront these issues, and in time a mature tradition of judicial doctrine of the ministerial 

exception will develop.  See, e.g., http://clrforum.org/2012/08/14/dc-court-of-appeals-first-amendment-

does-not-bar-ministers-breach-of-contract-suit-against-church/; http://clrforum.org/2013/01/31/new-

york-court-dismisses-breach-of-contract-suit-under-ministerial-exception/.   
 

http://clrforum.org/2012/08/14/dc-court-of-appeals-first-amendment-does-not-bar-ministers-breach-of-contract-suit-against-church/
http://clrforum.org/2012/08/14/dc-court-of-appeals-first-amendment-does-not-bar-ministers-breach-of-contract-suit-against-church/
http://clrforum.org/2013/01/31/new-york-court-dismisses-breach-of-contract-suit-under-ministerial-exception/
http://clrforum.org/2013/01/31/new-york-court-dismisses-breach-of-contract-suit-under-ministerial-exception/


6 

 

vindicating the equal application of non-discrimination laws.16  That interest 

remains powerful, even in the presence of a religious institution in the conflict.  But 

the involvement of a church does qualify or complicate the government’s interest, 

introducing important competing values with which the government’s and Perich’s 

interests clash.  It would be a mistake to select between these values categorically 

for constitutional purposes—choosing one set that ought to dominate the other set 

in all future cases.  It would do violence to commitments each of which are 

important features of our political and legal traditions.   

 

It is true that narrow decisions may have costs.  A narrow decision may provide 

less certainty than a broad decision; it may give prospective litigants less guidance; 

and it may leave the law less stable than is optimal.17  But that same uncertainty 

and instability may also promote compromise at the individual level; it may enable 

courts to communicate effectively with other government actors; and it may be more 

honest about the realities of constitutional adjudication—more candid and therefore 

more legitimate in a liberal democracy.  Most importantly, however, narrow 

constitutional decisions avoid the trap of fixing in amber a monolithic ranking of 

values and interests.  They reserve judgment for future cases and controversies.   

 

The Supreme Court avoided these mistakes in Hosanna-Tabor, instead adopting 

a highly particularized, historically sensitive approach.  And it is that method, more 

than any specific outcome, which does justice to conflict when religious liberty and 

norms of nondiscrimination inevitably clash. 

 

Thank you for the opportunity to offer these remarks.        

 

 

Sincerely, 

 

 
Marc O. DeGirolami 

                                                 
16 See Hosanna-Tabor, 132 S.Ct. at 710 (“The interest of society in the enforcement of employment 

discrimination statutes is undoubtedly important.  But so too is the interest of religious groups in 

choosing who will preach their beliefs, teach their faith, and carry out their mission.”). 

 
17 Whether this is true will depend on exactly how uniformly the principles underwriting the broader 

decision are applied.  For an argument that the broad rule in the Smith decision actually provides 

less guidance than might be expected, see DEGIROLAMI, THE TRAGEDY OF RELIGIOUS FREEDOM, 

Chapter 8. 


